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LEGISLATIVE CGOUNGIL

FRrIiDAY, 5TH DECEMBER, 1952.

The Council met at 2 p.m., the Hon.
C. V. Wight, C.B.E., Deputy President,
in the Chair.

PRESENT:

The Deputy President, the Hon.
C. V. Wight, C.B.E. (Western Esse-
quibo) in the Chair.

The Hon. the Colonial Secretary,
Mr. J. L. Fletcher, O.B.E., T.D. (Act-

ing).

The Hon. the Attorney-General,
Mr. F. W. Holder, Q.C.

The Hon. the Financial Secretary
and Treasurer, Mr. E. F. McDavid,
C.M.G., C.B.E.

The Hon. Dr. J. B. Singh, O.B.E.
(Demerara-Essequibo),

The Hon. T. Lee (Essequibo River),

The Hon. V. Roth, O.B.E. (Nomi-
ited).

The Hon. T. T. Thompson (Nomi-
nated).

The Hon. Capt. J. P. Coghlan (Dem.
.erara River).

The Hon. J. Fernandes (George-
town Central),

The Hon. Dr. C. Jagan (Central
Demerara).

The Hon. W, O. R. Kendall (New
Amsterdam). +

The Hon.
Berbice).

A, T. Peters (Western
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The Hon. W. A. Phang (North
Western District),

The Hon. G. H. Smellie (Nomi-
nated).

The Hon. L. A. Luckhoo (Nomi-
nated).

The Hon, W. A. Macnie, C.M.G.,
0O.B.E., (Nominated).

The Clerk read prayers.

MINUTES AMENDED

The minutes of the meeting of the
Council held on Thursday, 4th Decem-
ber, 1952, as printed and circulated,
were taken as read.

The Deputy President: There is a
slight error in the minutes and I would
like to call attention to that. It is under
the motion by the hon. Member for Cen-
tral Demerara (Dr. Jagan). It is stated
ithat Mr. Kendall voted for the motion
with Mr. Farnum (the hon. the Fourth
Nominated Member). It should be the
hon. Member for Central Demerara and
the hon. the Fourth Nominated Mem-
ber voted for the motion.

Amendment made, and the minutes
confirmed.

REPORTS AND DOCUMENTS.

The Colonial Secretary (Mr. Fletch.
er, Acting) laid on the table the follow-
ing:—

The Report on the Transport and Har-

bours Department for the year 1951.

The Report of the Director of Audit,
British ' Guiana, on the Accounts of the
Transport and Harbours Department, for
the year ended 31st December, 1951.

The Report of the Board of Control
Atkinson Field for the year ended 3l1st
December 1951.
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be granted matter what the gualities
are. I think thiz i3 g matter which
€200 "m*nmvm should study very cavefully,
hecause severs ago 1 had the
privilege of ¢ ¢ the Deputy
Chairman of *ime h ry and Minor
Indastries Comm Hw» and, If my memory
takes me back that Tavy and corvectly, 1
remember guite well that Government
agreed that only 40 per cent. of the '%m:ﬂ'
requirements of laundry sogp should

permitted to be impovted mm this coun-
try.

do net know, sir, if the Oils and
Fats Apreement oes beyvond that, but
I am under the impression that there
may be a law somewhere to that effect.
wave not been able to trace i, ax this
matter has oply been brought to my at-
tention this morbing, and T would like
also to bring it to Governmeni's satten-
fion : the peculiar
stances operating in Fl‘z*%nid&é
can es mzi“? eliz ; ah’ the mann

£

cirenms

m say (mvihxi o mm‘é 1 }P"
ance for the gi‘m e, just
have to take thizs medier up further.
The Coloniad Secretary: The hon,
embar had mentioned this matfer 1o
me this moming and it cerlainly will be
topked into, partienlarly the quantity of

w%

M

an observation in suppert of the hon.
Member's vepresentalion, What he has

referred - t5 about Trinid ig that a
frm has been set up there by Lever

Bros., and we know that Lever Bros
“am an actual monopoly on s0ap pro-
duction. throughout the world, “and
particulariy in the British Empire coun-
:%ri es, It would be a great blow to the

ustry now working up in this Colony,
m iz allowed o be faced with uncon-
ion from such a glant
, 1 think Government
‘;nta the matter very

as  Lever
should  look
seriously,




were read

The followin

fiest time on e motion by the A, torneys

ral - seconded by the Colonial
relary = '

oA il

intitaled - An  Qedinsnce o

wrovide for the mansgement, contrel and
supervision of A

silkkinson Alrport”

Crdinance  to
”,g;t.inn and limi-
‘*ai?cn s of Tand and for
purpos

@

 LOMTTATI

 The Attorney, General: T heg to
"‘mw ﬁ'w ‘nE}L’ﬁﬁﬁ wadmg of 4 ?‘,’11 ma

e 10, :«xm@za‘éé the Limita-

h:s hon. Mem-

Taw
‘1} rpwmlv it
JFY'*~TR£‘¥“
s in write
harred debts.

ing. wmfiﬁ revive

Howesver, s decisiong L of ithe Bus
preme. Court s cast doubt on the
guestion 2z to . -hm‘nw statute barred

debis are 2o revived. T%m?‘e have heen
two eases—one decided  in  May: last
the. other as vecently as Au-
gastithis. v and in-the latter case
the learned Judge weni into the history
velating o this matier of limitation and
as to the law in this Colony, and stated
4nthe conrge of his jud tgment
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The learned  Judge, referring to

mn pze&mm decision given in May last

cause of t}w n“&enuun of ¢ g

as disclosed by the explanatory meme-
vandum - attached to the Bl I have al-
ready inlimated that the inftention of the
Legislature is not to be invoked in aid of

- the construction of the language of av
enactment.  With respect, T reégret I am
anable to agree with Ward, 37

CIn view of what I have said these
decisions created a doubt with regard
to statute barved debls, as te whether
they are revived by acknowledgment in
writing or paﬂ»pavmmat Clange 2 of
this Bill now to remove such
doubt. and to m&.};e ﬁ%: clear that part-
payments and acknowledgments in wrii-
ing of debts which will otherwise be
barred by the period of Hmitation pre-

seribed by the Prineipal Ordifiance
will rev n:e these debis.  Bection 10
of the Principal Ordinance deals

to bring
an action in case of a person entitled
dying, and subsection (2) deals with
the liability of an he eir, ete, fo he sued
i case of a person liable to action dy-
ing, Clauge 3 of thizg Bill seeks fo re-
engel that section and I addition fo
make provision that any action that has
accrued against a deceased person may
be brought within one year of the grant -
of probate oy letters of administration.
As the law now stands, the perind runs
from the date of death of the deceased

person.
Ulause 4 seeks to re-enast sec-

tion: 18 of the Principal Qrdinance
which deals with the application of the
Ordinance to set-off and wamerdamy
and in addition to make provision that
faim by way of set-off oy mzmizeﬁu
claim shall be deemed to have bes «
menced on the same date as the action
in which the det-off or enunferclaim is

pleaded.  Cladse 5 deals with provi-
sions as to actions already barred and
pending actions. Those are the salient

features of this Bill, and bon. Membors
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will agree that it is necessary that the
law should be made certain in matters
of this sort. There is nothing morve I
can add at this stage. I beg to move
that the Bill be now read a second time.

The Colonial Secretary seconded.

My, Lee: 1 think that Govern-
ment is making a mistake in this mat-
ter. It has been the ruling of several
decisions in the Supreme Court time
and again that a2 verbal or oral ac-
knowledgment, if belisved by a Magis-
trate or Judge, takes a debt out of the
prescribed period. Now fo put it in
this manner will ¢reate a hardship on
several people who carry on business
in this Colony. 1 do net say that this
is not an improvement, but there are
saveral people who cannot write, and
this legislation specifically states that
the acknowledgment must be in writing
and must be signed by the people
making the acknowledgment. 1t does
not say that the person can attach
bl mark to it if he cannot vead and
write.

T think that Gowvernment, while
tryving to bring our laws up to the
standard of those in England, should
write. 1 think that Government, al-
though trving to bring our laws up to
the standard of those in England, should
at the same time see that the acknowl-
edged custom in this Colony, supported
by several decisions by learned Judges
of the Bupreme Court, iz still carried
cut., T may say, there are certain
Judges who feel that the decisions of
other Judges in this matter should bhe
upset, and that is creating more doubt
in the minds of the people, Long ago
the shops and groceries on the sugar
estates gave credits of large sums of
‘money. and at the close of a vear they
would put that debt aside and the
debtors start a fresh account.  All the
debtorg did was to acknowledge the
debt orally before the grocers Now he
will have to sign an acknowledgment
of the debt. If he puts hisz mark on the
document, who iz to {estify that the
mark is properly a signature? 1 cer
tainly do not agree fo the passing of
thig BilL
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The Attorney-General: The hon.
Member whe has just spoken should at
least be conversant with one side of the
‘picture, in view of the fact that the
earlier judgment which was given in
May of last year, was in a case in which
he appeared on behalf of the plaintiff.
The view which was then expressed
by the learned Judge, Mr. Justice Ward,
was not agreed with and accepted
by Mr. Justice Boland in the later judg-
ment. Therefore, it is obvious not only
1o lawyers but to laymen and Members
of this Council particularly, that where
vou have two judgments which are
different in regard to the principle, the
Legislature should step in and express
bevond doubt the principle so far as the
law is concerned. There is a principle
of law which should be ascertained, and
consequently in a matter of this sort it
should be beyond any gquestion at all
that a debt may be revived by payment
of money on account or by acknowledg-
ment in writing. That is always the un-~
derstood prineiple, and that is what this
Bill seeks to do—to place beyond doubt
the fact that, as stated in clause 2 (1)

“Where any right of action has ac-
crued to recover any debt or other ligui-
dated pecuniary claim, and the person
liable or accountable therefor acknowl-
edges the claim or makes any payment in
respect thereof, the right shall he deemed
to have accrued on and not bhefore the
date of the acknowledgment or the lagt
payment.”

It does not necessarily mean there
must always be an acknowledgment in
writing. The fact of payment will be
an acknowledgment of the debt. So
the hon. Member, I submit to hon.
Members of this Council, is not express-
ing the principle which should operate
in regard to matters of this sort. There
have been two conflicting decisions,
and all this Bill seeks to do is to set at
rest the doubts which have arisen in
connection with the acknowledgment of
debts. It may be true that in sub-
clause (2) it states:

“Pvery such acknowledgment as
aforesaid shall be in writing and signed
by the person making the acknowledg-
,%enta”




© nesses.

But it does ngf séiy that an ﬁhtemte '

person cannot make a “cross” mark and
‘have two witnesses to the acknowledg-
ment . 1 think the hon, Member does
not appreciate the fact that a signature
does not always mean that the person
signing must do so with his own hand.
If he cannot sign there is provision in
the law for it to be done with wit-
To look at it from a com-
monsense pomt; of view the person is
acknowledging the debt and is taking
some step to acknowledge it in writ-
ing. In other words, if X is an illiter-
ate person and owes a debt of $400 or
$500, and has not paid any money on
account of it for three yeais, he. goes
into the #tm*e and says “1 am an hon-
est man.. 1 do not want to have
your ‘goods and net pay for them. I
cannot write but 1 am acknowledging
the debt.”
name and he touches the pen.

1 am asking the hon. Member if
that is not an acknowledgment for the

purpose of any such provision as we have

here. In addition to that, if he pays $5.00
on account that is an acknowledgment
of the debt, and the debt accrues from
that date..
for it and, I think, hon. Members will
agree and the hon. Member for Esse-
quibo River himself should be the first
to agree that this is a very necessary
requirement. How would he like to go
before the Court and have one side cit-
ing the judgment of Mr. Justice Ward
~ and the other side citing the judgment
of Mr. Justice Boland? Consequently,

unless this matter is taken beyond the

‘Court to a higher tribunal, the law will
remain guite uncertain so far as the
expressions of opinion in those judg-
ments go. “Accordingly it is sought, as
1 have intimated to -hon. Members,
through the recommendation of the Law
ERevision Committee of which the Chief
Justice is Chairman to put the matter
beyond doubt.

Question put, and agreed to.

Rill read a ,seeolfxd time,

‘Lmz wam 00‘0}&&

Someone may write his

I have explained the reason -
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CoulcIL 1IN COMMITTER

Council resolved itzelf inte Com-
mittee 'm consider the Bill elavse by
clause. : ,

Clause E'mj’)zw:!wﬁ of new section

94 in the Principsl Ordinance,

Mr, Lee: A pro-note has to be
signed before certain persons if the
maker of the note is iiliterate. I am mov-
g an amendment of this clause to the
effect that this signatuve should itske
place in the presence ol certain persons

-simultaneousty.

The Chairman: May I point out

to the hon. Member that an analagous

provision appears in the Wills Oxdig-
ance. It has the same provision—that if
an illiterate person makes a will ne has
{0 affix his mark to it

Mr. lLee: The Wills Ordinance has
a specific clause relating to that and ¥
would like to see it here also so that the
meaning would not be ambiguous,

The Chairman: Perhaps if the
hon. Member reads section 4 of Chap-
ter 148 he would see that it reads:

“4, No will made in the colony shall
be valid unless it is in writing and execu-
ted in manner hereinafler mentioned:;
that is to say, it shall be signed at the
foot or end thereof by the testator, or by
some other person in his’ presence and
by his direction, and the siguature shall
be made or acknowledged by the testa-
tor, in the presence of two or more wite
nesses present at the same time, and
those witnesses shall attest and shall sub-
seribe the will in the presence of the tes-

- tator, but no form of attestation shall he
negossary.”

I certainly think that a2 mavk made
in the presence of two wiitnesses would
be sufficient.
sion that there

are several wills of

“which probate has been granted and on

which there was only this mark under
section 4.

- Mr. Luckhoo: That is perfectly
correct. I 1 may vemind my hon.
Friend, a scratch on a bit of paper is
vresumed to be in order if it purports
to be the zignature of a person, That

I am under the impres»
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The Colonial Secretary seconded,
tyuestion put,

Bill read g
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third time and passsd,

Criminal Law {(PROCEDURE)
{AMENDMENT) BlLL

The Attornev-General:
move the second reading of

Cing Bil mtituled—
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« e law  with
special jurors which is contained in the
Criminasl Law (Progedure) Ordinanee,
Chapter 18, in.order to facilitate the
cstriking of w o special o jury  owhesn an
order iz made for the striking of
such jury.. Clause 3 seeks to  make
provision  for tne  revision of jurors
lists en which the names of per-
song qualified to sit as special jurers
are indicated by the Registrar. - Clanse
4 sets out the qualification of special
jurers and provides thui the registrar
snall mdicate those persons gqualified to
git ag special jurvors immediately on
" completion of the jurors books, and tie
procedure to be sdopted for the revision
of the list with vespeet t¢  speciul
jurors. Thisz clause also seeks to in-

creage the income qualification of a

common juror from 3420 to $720 per

annum. This is in keeping with the

present tvend of money valuzs. Clause
6 re-engets the proccdur for obmmmff
an ordey for trial by special jury and
seeks to make provision for the pro-
cedure to be adopted in tne mme}sm;f
of & sp&*cmi jury.

Hon. Members will appreciate the
fact that the question of the provision
of special jurors exists at the present

time but it is considered that it is de-

sirable that the details with regard to
tnis matter should be amended apd we
Bill seeks to make such amendment.

should inform hon. Members that in
section 18 of the Jurors Act of 1849
provigion  was made for the abolition

of special juries execept in commercial

cases, but 1 would point out that when
this abolitivn of special  juries took
place in 1949 the c,ondnmns obtaining

i tue  United Kingdom were very
difterent from the conditions which

obtain heve.

Dr. Jagan: Why?

The Attornev-General: The hen.
Member whe has asked  why,
sppreciute the fact that at a trial at
the Old Bailey it would be & thousand

“to one chanee if the jurors Mnow the

~particular individual whose: case was

regard: o

“hehalf of the accused.

Members migr

Led by
Cithe right

_application being made
However that may be,

‘made . for

Lens which

Ceourse oo speciazl jurt

would -

: :fia dgf:
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outlined at a trial; but T do not think
the same thing can be said s’}f this or
any other small community. A trial by
special jury ig nob an antomasic matter.

U An applieation would be made by or on

behslf of  the Attornev-General and,
w0 far as the provision goes, by or on

In other words,
w righs *0 make appli-
“ial jury. T davcsay hon,
ioht kmow nf caseg in this
country in which the acc used
wisi to make suen ap application. On
he other hand, the Crown, represent-
the Attorpey-General, also has
to make sueh an application.
Such applications ave very infrequent

an accused has i
cation for a =p

“and I do not kuow woether nen. Mems

ion of such am
for a long time.
I think it s
degirable thm the provision snould he
trind by special juvy. From
time to time fhere have been occasions
iuvies have given verdiets
spainst the weight of evidence. For
one yeason or other which 1 do not
propose to wo inte at the present {ime,
juries have taken it inte their hands
they

bars have any recolle

to come to decigions which oniy
themselves knew how they reached
Ehew.

i think hon, Members will agres

that that has nappened on g number
of occasiony, and that on many oceasions
alse they reporfed that
agree. It iy not sugg

they could not
ed tnat this ve-

es iz being taken

simply - becapse  jurors  have  found
themselves at variance with the 1w
givuetions of the judge. Hon, Members
will agree that judges are human
aid - cthat -~ Jurors  are  human. calso.
We should always bear 1 mind

that it is the funciion of the jury to

deal with evidence m ?fa{f'z‘: and it iy the

Funetion of the
evigdence uf faw.
thetr

to deal  with
v have fo take -
on the law  from the
pneir duly and peeular
e 8t B ii“«.l'&lﬁi} o the
of the case as px‘miu‘{mﬁ in Court.

provinee o a
facts

would
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1t nas been known that for one rea-
son or anotner jurors have zometimes
goie contrary to the facis of a case.
It is desirable that we should retain
tinis law as regards special juvies, with
certain modifications. When we coms tg
the Commitiee stage we will deal with
the matter in detail.  So far as the
other aspeets are concerned, there are
two. One is as regavds income gualifi-
cation, and I think hon. Members will
agree that the amount fixed some vears
ago is no longer compurable with money
vaies foday. The other matter is as
wwds publication of the proceedings
of preliminary enquirvies. Hon, Mem-
bers will appreciate the fact that it is
undesirable that there should be full
publication of the detalls of a prelim-
mary trial which might ereate certain
prejudices in the mind of the
public as regards the accused. Pro-
vision is  therefore wmade ounly for
certain  formal details io be pub-
dished. T do not tiink  hon, Mem-
bers will disapree with that propusal.

-~
i

it is proper and H is a safepuard in
the interest of a fair irial whoen
the wmatter Is  before the BSupreme

Court. |
oiner matier in this Bill whieh requires
comment av this stage. I beg to move
that this Bill be now read a second
time.

do not think there is any

The Colonial Secretarv seconded.

Mr, Luckhon : Whatlever criticism
might be levelled againgt the British
system of jurisprudence, it must be ad-
mitted that it stands pre-eminently in
world standards as affording the best
possible protection to any man charged
with a criminal offence. These gltan-
dards which have been approved by all
mankind, sc¢ to speak, are based upon
the system of trial by jury. The prin-
ciples by which the jury i selected
must be closely watched, Jest there be
s deviation {from the essential prin-
¢iples which might harm and affect the
svstem of jury trisl.  Secondly, any
change at all must be viewed with eyes
of suspicion and with a heart of fear,
beeause no change ig ever effected for

5tH DECEMBER, 1952
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the sake of change but for the purposs
of instituting somelhing which is new
or resuscitating something which is lying
dormant. 1 preface my remarks with
these generalisations because I am con-
scious of the fact that in this Bill thers
are many features wiich are progres-
sive and admirable, but in like manner
and form fhere are many features
which are repugmnant and retrogressive,
In attempting to analvse it 1 would,
first of all, deal with the elemenis of
fact before proceeding to deal with
those of law,

I feel that one of the most admir-
able features of the Bill is, 2z the
Attornev-General has pointed out, the
guestion of tne non-publication of the
details of a preliminary enguiry. The
nistory of the jury system iz romantic
and exciting, and I think it is hardiv
a form from which one would digress
and go back to the history of the grand
jury or the paild jury, becauge we
would be going back to the old days -
the days of the Anglo-Baxong when we
nad trial by ordeal and trial on oath
and so on.  With the advent of the
Norman Conquest we had trial by battle
and this proceeded until about 1235
and then the Lateran Council decided
tnat this kind of trial by ordeal should
end as being something of savage re-
maing of the old days. Then there was
the introduction of a system whereby
an accused was asked if he consented
to be tried by his neighbours aud hav-
ing acquiesced he was tried by his
neighbours. In reality, the jury In
those days, watching the gradual pro-

eress, was virtually a  hody  of
witnegges.

With the evolution of time from
the days of 1215, witnesses could be
brought into Court and the neighbours
would sit as 2 jury and listen to the
case but could not give exprassion to
their own belief or knowledge of the
case, It was not until the close of the
17th century that we have seen the
system of jury changed so that the jury
gitting on a trial know nothing whatever
of the Tacts of the case. They are
deemed to be ignorant of the cireum-
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stances and are theve to express an

opinion and bring o wverdict on what

evidence was led in the Court. That ie
the stage as it is teday, where wem-
association with the case and, if it is
koown that ig not so, it iz good reason
for exciuding them. '

The feature of this Hill, which
seeks to prevent the publication of the
proceedings of a preliminary enguiry,
is o my mind another forward march.
1 am not sure they have it in Eng-
land; I do not think so, 1 think this
is & very admirable step to take,
whergby vou confine the publication
in the daily newspapers to a concise
statement of ine charge without geing
inte details. That is more than ever
necgssary in a Colony Uke this, where
you have people living together in
small communities because~I speak of
my own knowledge ~— in the Magis-
trate’s Court where the preliminary en-
guiry is held cone finde that on very
many occasions insdmissible evidence
iz aillowed, such as 2 coufesgion whien
may properly be enallenged, and one
Cwaits-until the trial in the Supreme
Court in order to challenge it or to ask
that certain evidence be ruled out.

1 have seen in the newspapers iu
bold headlines “alleged confession” and
details of the confession are published

when subsequently at the frigl that

alleged confession is ruled out as being
inadmissible. Persong who read the
wewspapers and sit at s trisl, must be
imprassed, either congeiously or subeon~

sciously, by reports of that kind,

I fear a great deal of harm has
been done in the past by full reports of
2 preliminary enquiry, especially where
the tendeney iz to publish the evidence
in chief and deal with the crossexam-
ination in s lne or two. One side of
~the pleture is -presented, and that s
~why 1 welcome very heartily this Bill
dealipg with that particular aspect.
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But, sir, in this Bill ihere is the

‘other aspect—ihe guestion of reviving

ihe law, 80 40 speak, in respect of spe-
cial jury. There ig presently & law
whereby speecial juries can be siruck
Section 42 of Chapter 18 says:

“The Cowt ar x Judge at any time be-
fore trial on the application of the Crown
or of any sceused persom, after hﬁarmg
any objection of the other side, may in it

or his discretion order that a special jury -

shall be struck for the trial of any indict-
menf or information except Treason or
treason-felony.”

The power is there, and in my
experience 1 have never kunown of &
single case within the last 20 wears in
which & special jury has been called
aponn or an application made for s
special jury. I have endeavoured to
agcertain on how many occasions in the

history of our Colony one has had to

eall for a special jury, and T am told by
individuals who are in & position to
Imow, that only on one eccagion-—in the
Molly Schultz  murder  case—speeial
jury  was summoned for the trial
Sir, that goes back to the days of
Sir- Charles Major as Chief Justice,
before 1920—gomewhere around 1918
or thereabout. That was the only oces-
sion,. ‘What then is the position 7 Why
then do we find here a very ativactively
drawn up provision providing details

of a special jury to try 8 euse if appli-

cation has been made? Supely there
must be some yeadon for it

- The hon. the Attorney-General has
not said or so suggested it, but there
are cases where verdicts have been
returned whicn might be regarded sz
“perverse”. T think that is a good word,
Let us face reality. One has been hear-
ing—it hag been sald far and near, not
by the hon, the Attorney-General-—that
the number of fraud cases going before
the Supreme Court makes it necessary
that we should have speeial jurors to
try those cases, 1 am eonvinced, and

I feel I have reason for saying so,

that if we admit all these details in
regpect of calling special jurors, we
would have applications  being made

for special jurors with a regularity as

95
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have on one oceasion bronghi in a ver-
i ie be perverse that we

; ';a% thai a certain amount of
can justifiably be caused, and
zuvi fears that with the pro-
4 ‘z;m%u: t'mn can be made

jury there will be
p?};ﬁk’«iuﬁ)ﬂ:\, and ons

e thiz speelal peculiar type of
jury with s very high gqualifieation
being invoked to sit on frials. The
sence of the jury trial is a irial by

& reguia

will

€3

kieighij(}‘ a tvial by one’s own peers,
; uw fundamental principle and,

. 5ir, here is oan effort—I am not
wickedly or wantonly beisy
an aceused person can

Justification that he iz oot
permitted the right of s DI

tion
an open panel of iurors ¢ from a
restricted group in that the panel will
be based not on any 37 rticular acad
emic qualification or {

' telligence hut
only on monetary fo;rm.d.,,.aum,

The hon. the Aitm'név(ﬁammi has
pointed cut that in England in 1949 a1
special jurors were a?}en shed. That is
80, and he further said it may not be
mv‘uv» practicable to make o comparison
ween E ngland, a country developed,

1 et me
v thig: let ns

in an-

Lresime

ifitz‘gt on is correct. Then let us
foolk ai ;E.e. Lm i Fnu’i@m prioe to 1949
and s it existed 100 vears hefore
Honob admitting bhut conceding
made by the hon., the &Hf}rzwvw

:«:,mm% let us say that we ave 80, 66
or 70 wm‘s behind the standards i the
] ingdom. What was the posi
Did  they have special
‘z’@ﬂ; but Qﬁiv for misde-
FANOUYE ey never had, and 1 can
ind no of it, :»pea,é:«ai Jurcrs foy

felony ov for treasen.

The point T make, siy r, subject to
covrection but as the vesult of my own
itttle vesearch, is that in England there
has never been at any time in its his-
tory special juries for felony byt only
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; or xs*zni@memmum which wmr % Very
gmall group of offences and do wot in-
elude. *mbbaz’ms, wfmndiﬁm “murders
which are in the widely classified group
Cof ifzinzzy If 100 or B0 years ago we
invoke the law as it was then in B

tand, we would not have special jurors.

¥ven though there Is provision in the
law-—section 42 of Chapter 181 ganp

see vesitation with which one at-
tempts to utilize that particular section
of the law. 1 say hesitation because I
_have only been told ,@f one case in &
_number of vears in which it was in-

, ‘V()Eaé,d the @ ;} ing that it should
ve used with 'rz'eai reluctance. The ten-
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§§g a faiy and proper trial.  But in an

mest approach to the subject the posi-
where a ease vomes up for con-
sideration and it i¢ deemed necessary to

have & special jury and these people

g e

who are on the special fury are calied
apon to gerve, there will be some effect

on the mis of those people who ave
chogen. They will conelude that the case

is one of

me special significancs that

an application is made for a special
Sdury. Therebv the accused will not
receive” Thm impartisl and fair irial

veceiving through a

the ;Jf::, that is a

rarve exception.  We have and we do
find in this Colony the jury return-

d Judges
thelr humble view,
ect one. 1 may say
have had the experience
even 1@ ters Trom other
who were charged
country, in which they say that

ing verdicts which, T have heard
remark on éha% 3

aystem  in British  Guisna
ich they were iried on the

mwi cs%me was in their view——1 use
it own words which [ remember —

“a o godsend to us.” They were
tried e of a8 many ag siy dif-
ni:‘nat,wz alities sitfing on the jury.

ave had it time and time again
peoy ie rﬁ different nationalities coming
i her and giving of their hovest vers

I do not feel that the time or the

circumstances warrant the details or sef

up to have special juries in thiz Col-
The law is there; if the oceasion
avise it nan be invoked, but de
bring these details and produce s
in_ which you have special juvors
med, because I can see only one pur-

does

Cpose behind that-—the intention to in-
troduce special juries 2t very ‘many
tvials, as compared with what was

formerly the position,

T,

Dr. Jagan: 1 would like to m«ﬁs&
a tmw observations, but before doing so
I must state my agreement with what
has been said by the last speaker. As
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s lawver he certainly knows what the
g@éiiéﬁn iz in the ourts, and he has
put it very bluntly for all of us, who arg
not legal Membey actising Dbefore
she Courts, to undeyst . Ome fact to
which I would like 1o refer iz the one
dealing with the Income gualification
for the ordinary Jjuro § notice here
that the

b2

per annum, which is a
cresse.  While 1 appre-
- ginte the fact that monev values have
gone up since . +ime when that limit
was fived, nevertheless one has o keep
in mind what the hon. Member who
spoke before me referred to a moment
ago. ‘Frial by jnry is based on the fact
that one must be tried by one’s neigh-
bours, by one’s peers. Can we honestly
gay that evervone in British Guiana,
one's neipghbour or peer, is sarning $60

per month? If we fake the Govern-
ment Service, at the moment we would

find that very few of those persons em-
ploved in the uncla el group eain as
much s $60 per month, and we do
know that there are others in private
employment who receive much lesg,

1n but g few cases the wages paid in
private employment are higher than
those paid by Government. At the
moment Government’s minimum wages
do not provide an income of - §60 per
month. [ remember when the wages wers
in the latter part
gf 1949—they were fixed at $1.52 per
day for male workers in Georgefown
and £1.26 for male workers in the coun-
iry districts. Since then there has
heen an increase-—in the first case an
award of 20 per cent. and since then, 1
helieve, there was an additional increase
of & per cent—which added togethev
we find that the income of the workers
on the whele will not veach the figure
of $60 per month, If we were to fake
for our consideration what has been
said to us by the last speakey, then we
must see fo it that members of the
working class should alse be ingluded in
the list of jurors.  That 1s all 1 would
like to say in addition to what the hon
Member has already said.

5TH DECEMBER, 1952

g

cedure) (Amdt) Bill 3068

1 am in agreement with what the
hon, Nominsted Member has said, but
1 am opposing the increase of the quali-
fication of a jurer from $45¢ to $720 per
annum. 1 feel, sir, that is not neces-
sary. Oune should try, as the hon Mem-
ber said, fto be progressive and not
retrogressive. If we are 1o be progres-
sive we should try to bring move people
within the scope of the jurors’ list
vather than lmit it to certain individu-
als and thereby make the liat narrow.

Mr. Fermandes : 1, too, am ip
agreement with the contention of the
hon. the Sixth Nominated Membey (My,
Luckhoo). As I see it, this change is
contemplated because it iz felt in some
quarters that there may possibly have
been s miscarriage of justice in one or
{wo cases which have been tried re-
cently. Whether there has been a mis-
carriage of justice or not, it is not for
me to comment on, but there ars Brit-
ish principles of law one of which states
that it is betier to allow nine guilty
men to go free than to convict one inno-
cent man. 1 feel certain that the ap-
pointment of special jurors with s mini-
mum wage of $100 per mounth will not
eliminate the suspicion that once in s
while the verdict does nof appear to be
the correct one. Then what shoild be
the next step? Government will have
to come back and try to raise the stand-
ard a little higher and, I am afraid,
even when the income gualification gets
to the top there will still he cases in
which ecertain persong have some doubt
as to whether justice has been carried
out,

The point which struck me
of those raised by the hon. the Sixth
Nominated Member, iz thiz: the
minute the progecution calls for a special
jury it is Jogical to expect that will
create in the minds of persong that the
prosecution  fears that i the case
goes io the mnormal jury a8 wrong
verdict ig going to be returned. In
other words, the person aceused is
guilty and vather than have him go
{ree at the hands of a normsl lot of

most,
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jurors we must make suve that there
is no chance of that happening and we
must have him tried by a special jury.
That is going to create u very wrong
impression “in the minds of persons,
particularly if the first six or so eases
which are referred to special ijnrorg all
carry one verdict—guilty. 1t is bound
to create the impression that special
jurors are summoned for one purpose

only and that is to ensure a convietion.

Not only is it necessary that justice

be done, but it must alse appear io be
done, I am afraid that the present pro-
vigions for a special jury are quite
enough in cases where it iz felt for
very very valid reasons that a special
jury should be summoned. I think it
would be wrong at this stage to ¢hange
the system which we have at present.
1 feel guite satisfied in my mind that it
will not have any appreciable effect hy
having special jurors of that standard
of income in so far as verdicts or the
possibility of verdicts which may be
thought to be somewhat unfair are con-
cerned.  Therefore, sir, when the time
comes I shall support the amendment
for the removal of that elause from the

RilL

Mr. Lee : The part I object to is
the empanelling of a special jury, When
one looks at Section 42 of the Principal
Ordinance he would see that the stress
is really in sub-section (3) which
states:- '

“(3) A judge shall sit in Georgetown
or New Amsterdam, on a date. of which
notice shall be given by the Registrar in
the fiazette, not less than five days after
the publication of the list, for the purpose
of revising it and there shall be the same
right of audience, the revision shall be
waade, the panel shall bhe selecied, the
summonsss shall be served, the jury shall
be chosen. -the challenges for cause shall
be allowed, and all ‘other proceedings

- whatsoever shall be taken, and the court

shall have the same powers, as if it were

~a o common - jury listoor any jury drawn
" therefrom a common. jury.”

; Under'thé old Ordinance 'théfe‘hszlw
fenge of a special jury was not limited,
but this secks to limit the power we

 LEGISLATIVE COUNCIL  cedure) (Amdt) Bill $076

have to challenge a special jury and 1
cannot agree to that. T feel that this
in vedundant. We have had this pro-
vision for a special jury going very
faivly and 1 cannot agree to this. As
regards the argument relating to mone-
tary matters, the guestion of the value
is therve. Can anyone -say that the cost
of special juries under the old Ordin-
ance has increased? I de not think
there has been a great number of ap-
vlications recently for the appointment
of special juries and I do not feel I can
agree to this,

Mr. Maenie: 1 did not propoge to
say anything and 1 am sorry I did nof
hear the remarks of the Hon. the At-
torney-General when he moved the mo-
tion for the second reading of this Bill
because | was within the precincts of
the Chamber. If he has not already
done so, I would ask whether the Hon.
the Attorney-General would be so good
as to tell us, if he can, the reason for
the infroduetion of this Bill. The rea-
son is not very apparent to me in the
Ohjects and Reasons set out at the end,

The Attorney-General: 1 shall deal
with the hon. Member's point in the
course of my veply, but I think that the
Council itself has gone somewhat off
the point, if I may be permitted to gay
s0. The law at present, as I indicated
in the course of my remarks when in-
troducing the Bill, provides for specisl
juries. The hon. the Sixth Nominated
Member has referred to the section—
Section 42 of Chapter 18—and 1 propose
10 read it 2o as to indicate to hon. Mem-
hers that the change iz not one such as
the hon. Member or hon. Members fear.
In view of the faet that the Bill was
being amended with regard to the in-
ercase in the qualification and alsg with
regard to other featursg-—the non-pub-
lication of details of a preliminary en-
guiry and so on—thig clanse has been
introduced with the idea of setting out
the position clearly. Seetion 42 of Chap-
ter 18 reads as followge—

421} The court or a judpe. &t

any iime before trial, on the application
of the Crown or of any accused person

|
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In other words, this is precedural to
enable the Court, if a challenge is made
of the existing jury, to provide that if
there are any other jurors oulside and
in the precincts of the Court they should
be summoned =0 as not to delay the
trial, There is ne such provision in the
Ovdinance as it siands. In other words,
although it iz perfectly true that we
have the pmvmwn in the law for the
empaneliing of a special jury, there is
ne  provislon whereby, in caze. 2
special jury s empanelled apd the
facte cansed a nuwmber of jurymen to
be withdrawn, the trial would not have
to he delaved until sommonses {or
otnerg ave sent out. Tt i provided that
wheve the nomber before the GCourt
has been exceeded or fhere Is a possi-
bility of aceident, the judge can divect
the officer fo proceed 1o the Court
where the trial is proceeding so that
it could be concluded: T am surve il
hon, Members will agres that tria] by
jury and the desirability of trial by
peers have been provided for yvears and
VRArS g0,

I do not propose to go inle the
history of trial by jury buf, of course,
it is g safeguard, I iz a bubwark and
we have it permanentiy. The fact is that
special = juries are wvery infrequently
invoked, but in case it is invoked and
the power is there fo chalienge and the
challenge exceeds the number of jury
before the Court, them it would not
be necessary to delay the trial by
sending out suwmmonses and spending
a long time waiting for their return
and so on. That i the main feature,
but the prineiples are there.

I would point ont to the hon, the
Hixth Nominated Member who has re-
ceived the support of the hon. Member
for Georgetown Central and the hon.

Member for Fssequibo. River, that it
iz our endeavour to obtzun justice

rather than a convietion. We are
ministers 0%’ “justice and our constant
@ndsamur 1@ i asswt the ?mmt dS

ATIVE COUNCIL
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far as possible. If there is
in favour of the
Hc-“;}zarfmsm hag alwavs made it a point
t o the facts fearlessly and
upulously. As the law stands it
a gquestion of the Do t‘:wi%‘n"
and making the neces
on e obtaln without d
oceagioning anv delay in
of additi Jury. Hono
apresd with ive 1
0 the ﬁmw;;naﬁ‘smhm; of & pre
4Py enquiry in rrienso as 2

very de-
sivable provision, and taese provizions
had o come

anything

Q!ﬂm[ oy
this ‘matter
Memberg have

before this Council for
the purpose of amending the law.

Ay regards the other aspect——monr
«“é;:srv rovigion—the criterion I8 not
must be an intel
of the variousg is-
3 Presenie the Court. Juslics
not of oue side only:; justice means
he most good to both sides,
to look not ouly at the eases but, very
often, ab the victims as welll Tu tie
progentation of any set of facts, even
though  they. may be delicate, it is
sirable thay the jury whe have (e
s dudges of the facis mus st be in

a position to - have some reasonsble
appreciantion of the facts as progented
botn by the prosecution and the de-
fvnﬂf- It 18 zwt a guestion of a one-
sided appr of the matter, and I

am soare hon. Members will agree that
it they 1o he iried, they would
od by persons with

zmwmﬁ*\ standard of  iIntelli-
The hon. Member for HEssequi-

¢

Have
prefer to
sume
genee.

bo - River complained some fime  ago
about difficulites in velation fo those
people who are ignorant. T dg {rue
they may have some money, bub some-

the apbreciaiion of complicated
w s a very difficult thing. So
fay as fhe question of Jmeney values
18 coneerned, it might be difficult

salect veople aund get fthe very pesk
of iutelligence, but that remains @ be

B2

Reference nas been
gquestion of peers,

made to the
bat' an  {iliterate

acensed [ think my

g:}t‘ﬂ"‘ .

provision with regard
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We have
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man’s peers might oot be 12 illiterate
men. 4 is desirable %o keep a stand-
ard because, at the time when these

amounts were fixed, as I have said
before, mouney values wers down. I

am not spezking of persons who are
in an income group below those seen
here and may not have ine same stand-
ard of intelligence but, by the same
token, the general view is that in
order to receive a certain income one
must have a certain standard of ap-
preciation of things arcund him and
a certain standard of education and
intelligence.

In other words, 3 man’s income
may be sn indication of the quality

ar capacity of his mind,  That ia
a reasonably good eriterien and it
is  veasapable to  trv  and find an

answer o wnat is a difficult matter.
Tt does not necessarily mean that
becanse a map ig in receipt of a sub-
stantial income he has Integrity or
that his honest appreciation of ithe
questions would be very high, His in~
telligence and ‘hounesty may be the

very opposite to his income.  “One
swallow does not make a Summer”.

One man whe 8 in veeeipt of a very
substantial income mayv not like prin-
ciple as regards the standard of rec-
titude and ethics among people who
do not desive these material things.

1 have not forgoiten the question
agked by the hon. the Seventn Nom-
inated Member., T may point out that
time and time again the hon. the
First Nowminated Member has wmade
very adverse comments on the working
of the jury svstem. [ am sorry that
the non. Member is uot in his place at
the moment, but T shonld Hke to say
that this matter has befen engaging
attention for a long time and that
judges have had a variety of views
witn regard to the question of the
jury system and ils operation in this
Colony. The late Mr. Justice Luckhoo,
in & nete on this guestion of the ijury
gystem, said:

“More use should be made of the

provision contained in Section 42 of the
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Criminal  Law  {(Procedure)  Ordinance,
Chapter 18, for g special jury in account-
ing csges watters  which reguire =2
higher standard of intelligence.”

1 mention that because a gentles
man like Mr. Justice Tuckboo had a
very considerable ewperience in crime
inal matters and I think hon. Mem-
bers would accept his comment with
vegard to this matter and endorse it
He sald in another paragraph

“1 have known, however, of verdiels,
“not very many, which sesmed perverse o

have been brought aboul by external in-
fluence and interfevence, moreso on the
part of those inferegted In the accused
persons”

Hon., Members will agree that ¥
huve not made any comment and did
not use the ferm “perverse” with re
ference to any. verdict. T ihink tha
term was pged by the hon. the Sixth
Nominated Member. Mr., Justice Luck-
noo went on to say: ‘

&

“The fact that there have been dis-
agreements of the jury to the exient of 4
per cent. of the oases tried ower u period
of ten years is no criterion for paving the
foundation. for an aBeration of ih
systern or for s condemnation”

I have not said anything or made
any comment which can he regarded
as condemning the systern, T was
rather the other way ahout. 1 ve-
ferred to the specific question of specist
juries in view of Mr. Justice Tuckhoo's
comment, since he had a very long
experience at the Bar of fhizs Colony
and he also sat on the Bench and waz
also o Member of this Couneil I
tnerefore accept  his  comment very
fully-—without reservation. Then we
have had comments by Chief Jostice
Worley who suggested diffienities that
may arise with regard 1o the selection
of juries. This has not been designed,
however, for the purpoge of starting
immediately with the snecial jird
If the cecasion arises whers Vhere’
matters of a complicated malure and
it ig desirable both from the Court's
point of view and the accused’s point
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of wview that they shouid he “pregented
to @ jury, that would be done. 1t would
be fully apprecisted that all the aspects
of the case have to be a@nszc{emd by
the pwsuimg Judge,

“There s also & comment which
was made by a judge last year, with
vegard foo this matter He expressed
agveement with the question of the
decrease of money valoes and here he
states s

YRR *egar& %as dlause § which seeks
to amend the Frineipal Ordinance by the
insertion of 2 new section 284 providing
for, the gualification of special jurers, I
am nel in favour of empowering the Reg-
istrar with deciding, without his decisten
being  subjected fo  revision, whether a
juror has the m*e:wz%wé gualification © {o
be a specigl furor. ..

Thers will be not. speelal jurors’
ligh, but fust that the word “special”
will be olaced against the names on
the vegular Uet of jurors. When the
Repistrar is selecting the jurors for
o gession of the Court he will do so
indiseriminately from the names of
eommon and spéeldl fuvrors. TF & case
is one which the trial Judpe decides
should be tried with a special jury,
there will be a sufficient number of
specigl jmfm*séa form a panel, ¥ not
the requisite’ additional number will
be got from amongst the jurors in
attendance in the other Courts at that
sesglon: if there is still not a suffi-
cient number then others will be sum-

moned.  Hence the provision in the
clause of the Rill
TIt is onot intended  to. ntroduce

any new feature of speectal jurers, but
merely to provide the proceduve o as
to awid any suspleion that a special
jury s being got for partienlar cases.
The Judge decides whether a_ special

“jury should be empanelled, and then

that apecial juryv iz drawn from the
available Jurors summoned 1o attend
Sourt; if there is not a sufficient
namber, having regard fo challenges
faken. then he mav require the Regia-
tray to summon other special jurors
who are in the other Courts. T think

LmcisLaTive Coungin

eadyre} (Amdt) Bill

1 have made the point clear to hon.
Members,

Hou. Membeérs need have no sus-
picion about it.  There is no design
that you are going fo have all cases
with speeial jurors. T4 is an angwer
to any suggestion of packing or bring-
ing in a special jury for a apecific
purpose—te bring in a Specific verdict
against in any specific matiter. T hops
hon. Members appreciate the point 1
nave made In veply fo the eriticism
lavellad at this particular aspect of
the Bill and will sopport i, because
while we have jurors, until we reach
the pogition that Fngland had reached
in 1949 wherehy theyv ecould dispense
with special jurors, let ug have a pro~

" cedure which enables us fo avoid any

suggestion whatever oy any suspicion
of just getting a speeist jury for a
specifie case.

Question put. apd the Couneil
divided and wvoted as follows

For -— Wessrs. Maenie, Smellie,
Peters, Kendall, Lee, Capt. Coghlan, Dr.
Singh, the Tinaneial Secretary and
Treasurer, the Attorney-General and the
Colonial Secretary—10:

Againgt—Messrs, Tauckhoo, Phang,
Fernandes and Dr. Jagan—d.

Motion carrvied.

Bill read a second fime.
Courcrr. In CommrTres

Couneil resolved itself into Com-
mittes to conqx&w the Bill clavse by
clanse, ~

Llavse 2— dmendment of Section
20 (i} {a} of the Prineipal
Ordinanece, No. 2 of 1848

Guestion . “That the clause stand

part of the Bill” put, and the Commit-

tee divided and voted as follows

For -~ Messrs. Macnie, Luckhoo,
Simellie, Phang, Peters; Kendall, Fer-
nandes, Lse, Capt. Coghlan, Dr. Singh,
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part of the Bill” pu

D

he Attornev-General and ghe wic;n.ﬁaz

- Becvelayy—13,

Against—Dr. Jagan-—1.

{lause 2 passed.

Clause ﬁwffnsmm

»:s"‘i"i

Ordi
figation ©
“ys‘i‘3u-,,

e clagse gmmi
and the Tom-
mittes divided and wt»ﬂ as Tollows:

For - Mesurs.

Guest

Maenie, Luckhoo,
Smellie, Phang, Peters, Kendall, Fer-
nandes, Lee, Capt, Coghlan . Singh,
the PFinancial Secrstacy arm Treazurer,
tha- Aftorney-General ang Cloloniat
Secretary-—13:

Against-—ir. Jagan-

Clause 4 passed,

Clavge Gl mma»é «grw
i,*f 5»5/(
:‘.’L;}i&é
Firy

‘??(“é" & e 5

W oal discrefior
on moetion of

Mr. Les -
von only have
ander the old
challénges as vo
T will vole ay

: special
c*ha?{%z;ge&;; whereas
i1 have as many
h ow reason for.

?\f’i’&“ '§‘ u@khmr The hon, the Attor-
nev-{3e )

e & Very ZOUG

and g
i

wis enil
POOYIV-d
the Ai mmwd x@wmi
hend my efforts or, pe
EXPTORE M
ifion I8t
AW

fully

uﬁi’p??“
T odid ne

4% ﬁ’),{fs

I properiv—was
o 1 oadmit fr that the
at present, There is
e section 42 of Chapter 18, the

does ¢

_ vight given for calling a speecial jury

on apphication fto the Court. Here we

ave dei eatisa which will give rizse to the
m\ﬂm; of the ‘413& fal jury at the shorvt-
est possible notics, «mm&fgmng which iz
readymade.

{Amdt) Bill 3080

The point { was making wae that
during a perviod of B0 vears or 80 years
only on one occasion there was the need
1o invoke that section of the law, there-
fore why should there be the desire now
to have something so readymade pro-
v‘:’zi"ncs such quick action? Why we

shonld at this stage make prepavation
far the ready presentation of a special
jury Het? 1 went on further to say that
thiz I regard as an invitation, so to
speak, to nave gpecial jurors at trials,
That is the fear 1 have objectively.
The hon. the Attorpey-General wmay
not be 2l the time and, though
I know that 1eft to the hon, the At-
tornev-General it mar be invoked op
the rarest of oveamions, vet with a
form suchn as this in the Statute Book
e Ay have an inclination to have it
wed often. That was the voint 1 en-
deavoured to make on this particular
elaus

sith us

With respect to thiz clause I am
going to move an amendment for the
insertion  of the words “Telony ox?
between the words ©F and  “irea-
son™. T beg fo move that amendment.
What 1 have done there i3 to intro-
duce inte  this legislation what was
introduced  about 100 years ago in
Eugland, The hon. the Altoruey-Gen-
eral can ook at “Halsbury”. In Eng-
land speeial juvors were not permit-
tod 4o sit upon indictments for trea-
con oy felony but only for misdemean-
sors. That was the position prior to
the 1949 Act.  This clause iz veally
putiing us into the position that England
was a number of vears age. 1 do not
i be szatd that we are s0
; at we are reslly in the 12th
oy ix’fk Mnt, .

I move that particular amend-
ment and 1 do, sir, ask the hon. the
Attorpey-itenersl to consider, ?r; the
event of this amendment being
a8 it Jooks like it wil]l be, dw ¢
of wmurder. In the cage of mw&@?
where a man's life is k,»?iz*» dealt with,
ne should have s rig

vf
=
o

o w0 to a full
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panel and not to a special jury.

Fel-
ony eovers 4 wr’v wide miound; very

few offences do not come within
ambit.

it
Migdemeanours are. just a few

offences like public mischief. 1 am
"I?;ovi"lg only one amendment, but 1 do

azk the hon. the Awvtorney-General to
wmndm* the question whether z man
on . lne capuai charge is not  entifled
fo go te a full panel of the jury and
not to be restricted to a special jury.
11 seems almost in contradietion to the
fact that the only case I was able to
cite with a speelal jury was a murdsy
case, but 1 still think it was wrong to
have a special jury sitting in a ease
of .a  man  charged with the mpwi
offence, He should have free scope for
gelection. from a {ull panel

The Aftorney-General : That will
uullify the effect of the whole thing.
The best thing 1s to tear it up. 1 would
like to vead a vparagraph from the
wminutes cof -the former Chief Justice
which was written on the 3rd Febru-
ary, 18560 ; ,

“There is provision for siriking a

special jury. chapter 18, section 42, bui
it is varely ussd. I would suggest %hm
the Crown consider applying for a special
jury in capital cases and cases mvolving
complicated aceounts or a system of fraud
where there i3 reason to believe improper
influence may be mcsught to  bear. In
some Cﬁmmﬂ% this is a. general tule anc
in. my experience it has worked well”

Here iy the Chief Justice, who ia
not - in. this Colony now, approaching

this matter and making that sugges-
vion. Toe non. Member’s amendment

veally pullifies’ the whole effect of the
whole  thing.  Our approacn, may I
suggest to hon. Members, is this: wes
are sesking mnot to obtain convietions.
That iz a totally different thing. The
hon, Member appears for the accused
and .that ‘iz one peoint of view, but
the Crown has to look at both sides.
Jusgtice ds not. one-sided: it has to
have a balance aud the approach must
“be balanced. Therefore this  provision
aoes not - relate  fo <the Crown alone.
There may. be an occaglon where it
will be in the ivterest of fhe counsel

TIvE

g

duiy iz to see thalt Jusiics

we  present the

NCIL 3085

(‘:efiw‘e; {ﬁ?&z{it} Biil

for the sccuged, in the interest of his
alient, to apply for a special jury that

will not be swayed by emotion and
by propaganda  and  various  other
things which are undesivable in rela-

tion to an objsctive approach to auy
trial.

As I bave sald before, the Colony
is small and many things pass through
. grape vine. Therefore there may
be an cccasion where in the interest of

the accused himself justice would bhe
better served 'by having u provision
such uas this which ne can inveke. I
am net sayving theve may not be an
oceasion also  wheve the Crown will
apply for i The proof of the pud-

ding is in the eating.
ber himself cannot say

The hon, Mem-~
that the Crown

has o exercised  the vight and  masde
application under that provision in

the law., We are not secking to change
the law wherve a special jury can be
struck, bul it is to have some sort of

provision from iwe polnis of view—
20 ag to. avold delay and so as 1o

svoid sespicion,

Conseqguently,

although you have
this paragraph written In 1950 by
a  former  Chief  Justice,  wiich
I have quoted, yet the hon, Member

can say it has been invoked by the
Crown  only on one occasion, despite

ine fact ithal i must be in
Member's kanowledge that
heen  verdicts  with  which no
member can agree. We have nog
recourse to the procedure simply be-
canse we concelve it to be our duty
to present the case fairly and seroap-
wlously fairly against the sccused. The
functions. of the Crown are often
GO p?eu oy misunderstood. The Crown's
i done and
to ussist the Court in every way poss
sible. In endeavouring to obtaln justiee
hehalf of th

the

tnere

non.

have
legal
had

Crown,

Mr. Lee: Can the learned the hon.
the Attorney-General say whether the
criow el

intredu ihis new sectiou fhuils
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ine challengeg 28 in a common jury fo
wix and, therefore, is not Umitlng the
vigat of a man to be tried by a2 jury
of s cheive? You want o speial jury
of qualified men of a cerigin income

groups.  These men will be drawn,
aund you can ouly cpallenge siz of

them, and the Judge has the vight to
bring in others. Why is it necessayy
to have a special lury? Is it not for
the ap(“‘“ purpese that a certain
type of person should it in judg-
ment on the nccuszed?

;.v

%

Let usx assume that 24 jurors
wre summoned and they ave allowed
to be challenged and the 24 are wiped
out. Wonld the Judge, if there are

common  jurars oresent, divect that
twelve should bhe brought In to see

whether the aceused would avaep‘{, them?
What then Iz the uvse of the special
jary  but for g purpoge’?
We had the the old
faw, but It was not used because

the ordinary  jury  was  of such
©a character that It gave the accused
. watice.  The rvesson

. and the Crown
3 why that provision iz;

the iad' Fas
not  invoked was {

3» %1{, ;2“, W

allowed as many as
would ke and, ¢ the

to the scoused to say T do not owant
this man is connected with
0=ty -8 net want  fhis
man because he 1 er"’im{m‘éﬁ of the
people who  ave me We
want jusiics io be flrmﬂ and i:,}mx} is
wny we are here o protect the ace
eyzed in the e of o ospeeial jury.

1
BeLn

Mr. Smellie

1 & ¥ Pt <
ident 1o intey

sround
centred.
elanse of 1
speech  of i’ht‘
nated Member w

It was 5 very Tine speech %

6 th
Lhe Q’Xﬁl ”‘xfum“

el
R

nomy opine
mueh imp esaed and,
shaken by ‘*‘me grguments
but-on the obther

i, 1 was very
I may say,
which he adduced:

GrE TrECBMBER, 1982

ey (At} Bl 8084

noi.  ine  Attoruey-
i wag completely eat-
expianation ke had
would only like to say that

3’%,1 ah
{reneral
infied

given. 1

as 4 iay? 1 fe change
with rssgm?a to the ¢ a spe-

cial jury as hetween the old i_ﬁrdmmgg,
andd the new, mi t%z(”
tion seams o 5

calling of =& 14 tha
strongest poind think,
s }w fact thaf i be called there

on the part
eseq.

like to

Fifth
i ion that
Jrdinance  wit me e
s oonly have '
whereas with & ]
se many challenges as have rea-
S Tnder the old 1 there is
a lmit o The number of challenges.

in another

> which |

the

number 18 still not

..ﬂ,{t'u},‘?: may  command

forthwith to
v

ST
- whose
i

a8 many oe
napes aree on the
the u;m*

Tote DErsons
Clan that be
r:z{??

the  Hst.

'*&ad

sa referving parvticularly
srara Sesgiens. As the hon

Member
knows, invarisbly there ave two Courts

5

gitting and there arve panele for both
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iuz;r?ﬂ If there iz a particular case
‘where zzgim’if:&{,inn is pranted for a
~pevzzﬁ Jury and in ‘the Judge's Cour 4
in which the case is to be taken there is
not the r equigite number of special jury-
men, this provision empowerg the Regis-
trav. to call upon other special juvers
in the other Court, who have been
summoned and who can make up ibe
panel for the purpose of the case
about to he tried. That iz the offect
of what I tried to Indicate in answer
to the hon. the Seventn Nominated
Member., I will vead what 1 rend a
moment ago, It wag thisi—

“At the Demerara Sess!
one which the Judge decides should be
tried by a specidl jury, there may be
amongst the jury directed fo attend his
Court, a sgufficient number of special
jurcrs fo form a panel; i not he may
get the requisite number from amongst
the jury in attendance in the other Court;
it still there is not a suficient
then the case would be adjourned to the

. next assives for the drawing of 2 gpecial
hary by the Registrar”™ -

ns if 2 cage is

The procedure I have outlined will
avold any’ suspicion with repard to the
conduct of cases, In other words, every
gffort will be made to get a speeial jury
from those summoned fo. attend the
session, but i there iz a fallure safter
having tried to gel the requisite nom-
ber nothing can be dore about it. It
cannot be sald by this procedure that
the special jury 'wag summonsd for the
purpose of the case. In other words,
every avenus would be exhausted before
we come to the guestion of summoning
s special jury. First of all, there would

~have to be an application to the Crown
from the accused—and every applica-
tion might not be granted by the Court,
if the Court grants the application svery
effort would be mads to select the jury
Arom ameong the jurors In Courd—=For
the proceedings which asve befors the
 Court,
Mr. Lockhoo -

Tt lg becauge of

- what the hon. the Attorney-General said

Imersativi Couscin

number,

cedure) Famdi) Bill #3086
that 1 made rveference (o {his powmt
This clause 6 states, inter elic:—
2y L Provided that the speeisl jury
shall be chosen from among the number
of special jurymen on the g}smei for the
Ciourt in whichk the case is to be iried and
if the requisite number of gpecial jury-
men is not thereby obtained, then the
remainder may be ‘obiained from among
the spec*ax jurymen in attendance on tha
panel in any other Court at that sitting.
If the reguisite number i still met
_thiained then the Court may cormmand
the proper officer forthwith to suwmmeon
as many persons present in Court whose
names are on the list of jurors or whom
tha Court consider proper persons to serve
all e sufficient to make up a full

jury for the irial of the case”

1t is quite possible that all the other
persons in Court, besides the speecial
jurymen, mmjd %m non-jurors.

fﬁw Attorney- General: T think the
hon. Member has not read the proviso
very carefully.

My, Fackhoo @ Yes: that is what
T am quarrelling about. T am referrving
mrtmﬂariv to the words—
.persons present in Court whose
" names ave on the list of jurors or whom
the Court consider proper persons to serve
as shall he sufficient to make up a foll
jury for the trial of the ease

This would be in conflict with what
the hon. the Attornev-Genersl vead as
coming from a judge. The next stage
—after faillure o secure the vequisite
number of special jurvinen from any
Court then sitting - should be an ad-
journment of the case, so T think these
words should be deleted and we should
‘have something put in their place which
savours of the granting of an adjonrn
ment. I therefore beg to move that the
vords from “or’ to “case” be deleted.

The Cheirman: I would point out
to the hon. the Sixth Nominated Mem-

- ber that if that question iz not decided

he would be the first to take advantage
of Section 38 in Chapter 18. Tt says:—

881y The Crown and every accused

person shall be entitled {6 anv number

of  challenges on ‘any of the following
“rmm&a that i o sape -




(a) that any jwor's name does nof
in the jurer’s book:
vided that no misno

er o
e
if it appears
to the Court that the description
given therein zufliciently designsies
1 pevson relerved to; o

(b} that sny jurer is disgualified under
sections twenty-one and iwenty-iwe
or exempt under section ifwenty-
three of th inanes; or

{ep that any juror is net indifferent
hetwaen the Crown and the accused
Person.

{2y No other ground of challenge
thar:  thoge abovementioned shall be
sliowed, no chall v ablowed
exeept fov ane of gy ooany

tedal,

{3y (8} ¥ auy challenge sforesaid
iz made. the Court may, in its discretion,
reguive the party chsllenging to vut his
challenge in writing (b) The ather party
may deny that the ground of challenge is
true, or may, the case of s challenge
o the ground the jurer has been
convicted as  hereiphefore  mentioned,
allege thai  the juror c¢hallenged bhas
received a free parden. {¢) If the ground
of challenge ig thai the juror's name does
not appear in the jurors” book, the issue
shall be tried by the court on veirve dire

by th ection of the jurors’ book, and
on any other svidence the court thinks

fit e receive, and similarly alse in the
rase of & challenge on the ground that
the juror cannod spesk, read and write
English.

{4y ¥ the ground of challenge is
any other than as lasy aforesaid, then two
persans  present  whop  the court mav
appoing for that purpose, shall be sworn
fo try whether the jurer challenged is &
. ed  under sections twenty-one o1
twenty-two, or i :
twenty-thres of i

3

acoused person, as the case may he, and
that irial may be held before the judge

{5y If the court or the friers find
againgt the challenge, the jurer shall be
sworn, but i the court or the friers find
for the challenge, the juror shall not be
sworn, and if, after what the court consid-
ers & reasonable time, the Wriers are unsbie
o agree, e court wmay discharge th
from giving a verdict and direct other
persons to he sworn in their place, or mav
give any other directions it thinks fig.”

1 £4)
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the jurors
tist, the hon. would seek the
aid of Section 38 very successfully. I
should also like te polut out that the
Attornev-General has found himself in
some difficulty over the wmathematical
problem put to him by the bhon. Member
for Esseguibo River. 1 think the hon.
Member never had Section 38 in mind
which has veference o an unlimited
shalleng: scial grounds. It is an

nge Lo svery (P E

1 thiok that

Sody whos

The Altorsev-General: §f the hon
Member looks at the cause agaln, he
would see that theve is no difficulty
whatever in it It says:

oo d the reguisite number ds sl
aot obtained then the Court may coume
mand the proper officer forthwith 1o surm-

nt in Court
of furers or
PEOnE
as shall be sufficient to make up
Hojury for the tria! of the case”

The importsnt words are  from
“persens present in Court” to the end.
in other words, on the one hand an
officer sball summon “as many persons
present in Court whose names are on
the ligt of  jurors”--not ¥
names are not-—"or whom t
considers proper nersons to sefve as
shall be sufficient to make up a full
Jjury for the trial of the case” The
8t if there are no persons
whose 1
surers’ §i he Conrt itseld mav lonk at
e list and say fto the officer: “Vou
can summen the hon, the Seventh Nom-
inated Bember and the hon. Member
for Georgetown Central”  The Court
would use their names because they ave
on the Hst, although they therselves
might not be then present in Court.
Mr. Pelers ¢ T am afraid that the
ambiguity is appareni in this matter
sud 1 do agree with the hon. the Sixth
Nominated Memb

are on the

[
s

1 ber that it needs clari-
fieation.  In other words, the plainp in-
eypretation of this iz that the Court
can select “Tom. Dick and Harrv™ to
serve ag special jurors. 1 think this

. %

provise does need some clarification.




The Chatrman:  1f1 may suggest,
<we should look at the words “proper
persons.” That means persons properly
fit or qualified to serve.  The word
“proper” is used in that sense.

Capt. Coghlan < May 1 suggest
that the word “eligibie” he placed after
the words “proper persons™?

The interpretation of
that

Dr. Jagan:
the word “proper” seeks to show
the persons are on the juvors® list

The Chairman: The presumption
i3 that there is a panél which hag been

exhausted and after that vou cn go
“outside. The usual procedure iz that

the Begistrar summonses 40 or 50 per-
gons to serve. and if that vpanel is
exhausted then vou have %o summon
more te Hll ap that gap.

My, Peters : 1 suggest that we
make pmv:.«:on for the Court to sum-
TNON 28 MANY JUTYINGN A5 are nNecessary
from among - the persons present in
Court, so that when we refer to “whom
the Court consider persons to serve” we
can only be referring to jurymen pres-
ent in Court.

The Chaleman:  If T may suggest
to the Members and if it is agreeable
to the hon. the Attornev-General, the
amendment sugeested by the bon, Mem-
ber for Demerara River would make an
agreeabls amendment.

The Attorney-General:
objection to it.

I have no

Amendment by hon, Member for

Demerara River—-that the word “eli-
wible” be inserted between the word

“persons” and the wordg “to serve’-—

put, the Commitiee dividing and voting

ax Tollows:

For: Messrs. Macnie, Smellie, Phang.
Poters, Kendall, Coghlan, Thomp-

“ paragraph 4
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son, Bingh, the Financial Secretary
and Treasurer, the Attorney-Gen-
eral and the Actinp Colonial Secve~
tary-«mi}.

Against: Messrs. Luckhoo, Fernandes
and Lee and Dv. Jagan——i,

Amendment carried.

Mr. Luckhes : T bey to move that
1% (1) of this clause, 6, be
re~committed and that it be amended by
the insertion of the wordsy “felony oy”

hetween the words “for” and “treason.”

Clause B, paragraph 42(1) recom-
mitted and amendment put, the Com-
mittes dividing and voting as follows —

For: Messrs.  Luckhoo, Peters, ¥Fer-
nandes, Lee, Drs. Jagan and Singh
e,

Against © Messrs.,  Macnie, Smeliie,
Phang, Kendall, Coghlan, Thomp-
son, the Financial Secretary and
Treasurer, the Attorney-General
and the Acting Colonial Secretary
i,

Amendment ost.
Clause €, as amended, passed.
Council resamed.

The Altornev-General : With the

consent of Council 1 bng; to move fhat
th F,,E be now read a third time and

The Colonial Secretary seconded.

Guestion put, an agreed fo.
Bill read a third time and passed.

The President: Council will ﬁcm

Yecember 14, at

adjourn 1o Wednesday,
2 pam
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